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Executive Summary:  

The Patient Protection and Affordable Care Act (ACA) mandates that employers with 50 or more employees provide 
affordable health insurance coverage to their full-time employees, or pay a penalty. In co-employment and similar 
situations, the identity of the employer is determined by common law rules. As a consequence, in the context of 
participant direction, the employer mandate is likely to apply to Financial Management Services (FMS) providers who 
use the Agency with Choice model of FMS and for programs utilizing Public Authority.  

The requirement to provide coverage goes into effect on January 1, 2014. Employers who have been using fiscal year 
health plans since 2012 will be considered in compliance if they provide coverage as of the first day of their 2014 
fiscal year. Employers that do not offer coverage as required by the ACA will have to pay a penalty that is not tax 
deductible and will increase each year based on inflation.  

The mandate applies only to large employers, defined as employers with 50 or more full-time equivalent workers. 
The hours of part-time workers are aggregated to calculate the number of full-time equivalents. Entities in the same 
control group are aggregated when determining whether the employer is a large employer.  

Employers must provide coverage to full-time employees and their dependents. The definition of dependents 
includes children under 26, but not spouses. An employee who works at least 30 hours per week is considered a full-
time employee. If an employee’s hours vary such that it cannot be determined ahead of time whether the employee 
will be full-time or not, the employer may use a safe harbor method for calculating the employee’s status based on 
past hours of service. The method requires tracking the employee’s hours during a measurement period lasting up to 
a year. If the employee works full-time during the measurement period, then he is considered a full-time employee 
during a subsequent stability period of at least equal length.  

The coverage must meet the minimum essential coverage guidelines issued under the ACA. It must also be 
affordable, meaning that the cost to the employee cannot exceed 9.5 percent of the employee’s household income.  
And it must meet the minimum value requirement, which generally means covering at least 60 percent of a typical 
individual’s health expenses.  

FMS providers, especially those using the Agency with Choice model, should become familiar with employer 
responsibilities under the ACA as soon as possible in order to avoid unexpected penalties.  
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Introduction 
The Patient Protection and Affordable Care Act (ACA) requires large employers to provide affordable 
healthcare coverage to full-time workers as of January 1, 2014, or pay a penalty. The ACA was signed into law 
on March 23, 2010 and upheld by the Supreme Court on June 28, 2012.  

The employer responsibility mandate of the ACA applies to employers who have 50 or more full-time 
employees. In participant direction, this means that participants or their representatives who directly hire 
workers and use a Fiscal/Employer Agent model of Financial Management Services (FMS) are not likely to 
be required to provide affordable healthcare coverage to full-time employees under the ACA because they 
would not usually reach the 50 worker threshold. However, it is likely that full-time employees working for 
participants in an Agency with Choice model1 of FMS will need healthcare coverage under the ACA.i  The 
Agency with Choice provider is likely to be considered the employer of workers who provide service to 
participants, and the employer responsibility mandate will apply if the agency has 50 or more full-time or full-
time equivalent workers.  Such providers will have to decide between offering at least affordable minimum 
coverage to all of the full-time employees or paying the tax penalty for not meeting employer responsibilities 
under the ACA.  

The employer responsibility mandate might also apply in programs that have a Public Authority involved with 
the provision of the participant direction program2, depending on who the common law employer is 
determined to be. If the Internal Revenue Service (IRS) determines that the Public Authority or a state or 
county program agency is the common law employer of workers providing home care services, then the 
employer responsibility provisions of the ACA will apply in most cases because the employer is likely to have 
50 or more employees. If the IRS determines that the employer is the participant, then the employer 
responsibility mandate will not apply in most cases, because a single participant usually has fewer than 50 
employees.  

This issue brief discusses the employer responsibility mandate under the ACA and its implications for 
participant direction programs, especially those operating under the Agency with Choice model of FMS and 
those programs that utilize a Public Authority.  Part I defines the concept of large employer and discusses 
who is likely to be considered an employer under the ACA in multi-employer situations like Agency with 
Choice and Public Authority. Part II describes employer obligations towards full-time employees, lays out the 
proposed IRS regulations that will be used to determine when a variable hour employee is considered full-
time, and provides examples of how the regulations would apply in an Agency with Choice context. Part III 
discusses the implications of not providing coverage, including the formulas for calculating the applicable tax 
penalties. 

                                                           
1 In the Agency with Choice model, the agency and participants are co-employers of the workers who provide services 
to the participant. The agency is the primary employer of the workers for the purpose of human resources and payroll 
management and Medicaid provider requirements, while the participant is the managing employer and contributes to the 
recruitment, training, supervision, and discharge of his/her workers.  
2 In the Public Authority model, the participants serve as the employers of their workers for recruitment, training, 
supervision and discharge purposes, while a state or county agency may serve as the employer for the purpose of 
withholding and filing taxes, and the Public Authority serves as the employer for collective bargaining purposes.  
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I. Definitions. Employers Subject to the ACA.  
Large Employer Status 
An employer is considered to be a large employer in any particular year if it employed on average at least 50 
full-time or full-time equivalent workers during the preceding calendar year. Only large employers are subject 
to the employer responsibility mandate of the ACA. The ACA does not require small employers to offer 
coverage to any employee, regardless of full-time or part-time status, and does not impose penalties on small 
employers who choose not to offer coverage. A small employer is any employer who does not qualify as a 
large employer, using the definitions presented here. 

To determine the number of full-time equivalent workers for a month, the hours of service of all workers 
who were not full-time during that month are added together, up to 120 hours per employee, and the total is 
divided by 120 and rounded down to the nearest whole number. ii The number of full-time equivalent 
workers obtained through this calculation is then added to the number of full-time workers. If the total figure 
is at least 50, then the employer is a large employer and subject to the ACA.  Note that the full-time 
equivalency calculation is only used to determine whether an employer is a large employer, and is not related 
to the methods for determining the full-time status of workers (discussed in Part II of this issue brief). See 
Figure 1. 

A new employer who was not in existence for the entire preceding calendar year is a large employer if it is 
reasonably expected to employ at least 50 full-time employees, including full-time equivalent employees, on 
business days during the current calendar year.iii  

An employer who has more than 50 employees for only 120 or fewer calendar days a year is not a large 
employer if the excess employees are seasonal workers. A seasonal worker is a worker who performs services 
on a seasonal basis, as defined by the Secretary of Labor.iv The Department of Labor, Treasury and IRS plan 
to issue further guidance on the definition of a seasonal worker. Until then, employers may use any good faith 
interpretation of the statutory definition of seasonal worker (with the exception that teachers and other 
instructors are not to be considered seasonal workers even though they are not teaching when classes are not 
in session).v 

For the year 2014 only, employers have the option to determine their large employer status by choosing any 
consecutive 6-month period in 2013 and determining whether they employed at least 50 workers during the 
selected period.vi This rule is one of several transition relief rules, which are special rules designed to give 
employers time to become familiar with the new regulations and enact the administrative changes necessary 
to comply with the employer responsibility mandate of the ACA.   

Transition Relief for Plans Based on the Fiscal Year 
Although the employer responsibilities go into effect as of January 1, 2014, the Treasury and IRS are enacting 
regulations to provide relief for employers who offer health plans based on dates other than the calendar year. 
A large employer who maintains a fiscal year health plan as of December 27, 2012 will not be assessed a 
penalty if it offers minimum, affordable coverage to employees as of the first day of the first fiscal year of the 
plan that begins in 2014.vii 
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Who is the Employer? 

Common Law Rules Apply 
The IRS stated that it will not explicitly define who the employer is under the ACA. Instead the determination 
will be based on common law rules. This likely means that in a Fiscal/Employer Agent model of FMS, the 
participant will be considered the employer for purposes of the ACA. The insurance mandate therefore will 
not apply in most cases when a Fiscal/Employer Agent model of FMS is used, because a participant is 
unlikely to have 50 or more employees.  

However, the mandate will probably apply in the Agency with Choice model of FMS and when Public 
Authority is used, if the IRS determines based on the circumstances of employment that the agency or Public 
Authority is the common law employer of the workers. An agency or Public Authority that employs more 
than 50 full-time equivalent workers, including those workers providing services exclusively to participants, 
will have to provide healthcare to full-time workers or face penalties. 

Anti-Abuse Rules 
Agencies should be aware of situations where a worker provides services to the same participant through two 
different agencies. The IRS is concerned that such an arrangement could be used to attempt to reclassify full-
time employees as part-time, and plans to issue regulations to prevent such arrangements from being used to 
bypass the requirements of the ACA. An employee who is assigned to the same participant by different 
agencies (or Public Authorities) might be considered by the IRS to be the common law employee of either 
the participant or of only one of the agencies, especially if the IRS believes that the employee’s hours were 
deliberately split between multiple employers in order to avoid responsibilities under the ACA.  

 

The IRS is likely to find the above scenario abusive of the ACA.  In this situation, the IRS might consider 
Wendy to be the common law employee of Paul or of either ABC Agency or Jones Agency and may find one 
of the agencies responsible under the ACA. 

Aggregation of Related Entities for the Large Employer Test 
All subsidiaries and other entities that are considered part of the same control group under 26 USC §414(b) 
and (c) or of the same affiliated service group under 26 USC §414(m) are aggregated for determining if the 
employer is a large employer.viii In the case of an Agency with Choice providing FMS services, all of the 
agency’s employees are aggregated even if the agency staff and the employees providing direct services to the 
participants are in different subsidiaries. If the total number of full-time equivalent employees across all 
related entities is 50 or over, the employer is considered a large employer and the ACA applies to all 

Anti-Abuse Scenario 
Wendy Worker provides Personal Care Attendant services to Paul Participant.  Paul works with two 

different agencies that provide Agency with Choice services for him, ABC Agency and Jones Agency.  

Wendy is an employee of both agencies for the services she provides to Paul.  Wendy is paid for 20 

hours per week by ABC Agency and 15 hours per week by Jones Agency, but Wendy is providing 

service to Paul for all hours worked. 
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subsidiaries and other entities in the control group or affiliated service group. However, the penalties for not 
offering insurance are calculated separately for each entity.ix  

In an Agency with Choice or Public Authority context, this means that an agency cannot avoid 
responsibilities under the ACA even if it is comprised of different entities.  Because the penalty is then 
calculated at the entity level, the choice of using multiple entities could affect the penalty amount.  

Figure 1: Applicability of the Employer Mandate of the Patient Protection and Affordable Care Act

 

II. Employer Obligations 
To avoid penalties, large employers must offer minimum affordable coverage to full-time employees and their 
dependents. A full-time employee is an employee who is reasonably expected to work at least 30 hours per 
week. The definition of dependents includes children under the age of 26, but does not include spouses.  
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The Treasury and IRS recognize that some employer health plans will require significant revisions to offer 
dependent coverage, and therefore added a transition relief rule for 2014. The IRS stated that any employer 
who takes steps3 during a plan year that begins in 2014 towards satisfying the dependent coverage 
requirement will not be liable for that plan year for failing to offer dependent coverage.x  

Employers must notify all current and new employees that state health insurance exchanges4 are available and 
that employees might be eligible for subsidies when purchasing health insurance from the state exchange.  In 
an Agency with Choice or Public Authority model, this would include the agency or Public Authority 
notifying all employees of participants of the state health insurance exchanges. 

90 Day Waiting Period Allowed 

Employers may apply a waiting period no longer than 90 days from an employee’s first day of work before 
coverage becomes effective.xi   

Determining Full-Time Status  

The employer’s obligation to offer coverage extends only to full-time employees, not to part-time ones. The 
regulations therefore provide the methods for determining an employee’s full-time status for the purpose of 
determining the employer’s obligation to offer coverage. An employee is considered full-time if she works on 
average at least 30 hours a week with respect to any particular month.xii  Employers may use 130 hours per 
month as the monthly equivalent of 30 hours per week for determining full-time status.  

An employer is allowed to hire part-time employees – meaning employees who work less than 30 hours a 
week – even if the intent is to avoid having to offer health insurance. The choice to hire workers part-time 
would pose practical rather than legal problems. For example, a participant might prefer having fewer full-
time employees attend to her needs, rather than many part-time employees, so the real-world consequences of 
having part-time workers must be weighed against any cost-reduction achieved by not having to offer health 
coverage.  

For hourly employees, the hours of service calculation method is used to determine their full-time status for 
each month.  For non-hourly employees, employers can use one of three methods: the actual hours of service 
method, the days worked equivalency method, or the weeks worked equivalency method.  For variable hour 
employees (as defined below), employers may choose to use an optional look-back safe harbor method for 
determining their full-time status instead of the month-by-month methods. 

Hourly Employees  
For employees paid on an hourly basis, employers must calculate the employee’s actual hours of service 
during a month to determine full-time status for that month. 

                                                           
3 The IRS has not issued guidance on what it means to “take steps” towards satisfying the dependent coverage 
requirement (as of April 2013). 
4 The state health insurance exchanges are health insurance marketplaces whose creation is mandated by the ACA. 
Individual consumers will be able to buy health insurance from a state exchange if they choose to do so, instead of 
buying the coverage offered by their employers.   
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Non-Hourly Employees 
For non-hourly employees, employers must use one of the following three methods to calculate hours of 
service: 1) using actual hours worked, 2) using a days-worked equivalency by crediting the employee with 
eight hours for each day during which he worked at least one hour, or 3) using a weeks-worked equivalency 
by crediting the employee with 40 hours for each week during which he worked at least one hour. 

An employer does not have to use the same calculation method for all non-hourly employees. The employer 
may use different methods for different classifications of non-hourly employees, so long as the classifications 
are reasonable and consistently applied. Also, each subsidiary or other entity in a control group may choose to 
use a different method than other subsidiaries.  

An employer may not use the days-worked or weeks-worked equivalency if it would result in substantially 
understating an employee’s hours and thereby misclassifying an employee as part-time. For example, if an 
employee works 10 hours a day for three days a week, the employer cannot use the days-worked equivalency 
to assume that he worked only three eight-hour days, or 24 hours per week, and thereby misclassify the 
worker as part-time. 

Variable Hour Employees and the Look-back Safe Harbor Method 

If it is not possible to determine at the beginning of employment if an employee will work more than 30 
hours a week or not, the employee is considered a variable hour employee. The IRS provided an optional, 
safe harbor look-back method for determining the full-time status of such employees. This section lays out 
the method for determining whether an employee is a variable hour employee, and then explains how the 
look-back safe harbor method applies to such employees.  

Many employees working for participants who use an Agency with Choice or Public Authority will probably 
be variable hour employees.  

Who is a Variable Hour Employee? 
An employee is a variable hour employee if, based on the facts and circumstances at the date the employee 
begins providing services to the employer, it cannot be determined that the employee is reasonably expected 
to work on average at least 30 hours per week.  Some of the circumstances that tend to make it more likely 
that an employee can be classified as a variable hour employee include: 

• the hours of service vary from week to week, 
• the assignments are of limited duration and vary in length, 
• the employee might have extended breaks between assignments, and 
• there is considerable uncertainty as to whether an employee will be offered or accept another 

assignment or continue in the current assignment.  

The IRS stated that many employees of temporary staffing agencies will probably be variable hour employees. 
However there is no automatic presumption that any employee of a staffing agency is a variable hour 
employee, and the IRS cautioned against automatically treating all staffing agency employees as variable hour 
employees.xiii 
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Employees of organizations providing Agency with Choice FMS and Public Authorities are also likely to be 
variable hour employees for the same reasons that apply to temporary staffing agencies. But as in the case of 
staffing agencies, not all employees will necessarily be variable hour employees. Employers should look at the 
circumstances of each employee rather than presuming that all of their employees fit the variable hour 
classification.  

As of January 1, 2015, for the purpose of determining whether an employee is a variable hour employee, 
employers will be required to assume that non-seasonal employees will be working through the entire length 
of the measurement period. In other words, the likelihood that an employee will be terminated before the end 
of the measurement period cannot be taken into account for the purpose of deciding whether the employee is 
a variable hour employee.xiv  

Look-Back Safe Harbor Method 
Once an employee is determined to be a variable hour employee, the regulations allow employers to use a safe 
harbor look-back method to determine whether the employee is full-time or part-time. Use of the look-back 
safe harbor method is optional. Employers who chose not to use the look-back method can determine each 
employee’s full-time status on a month-by-month basis based on their hours worked, as described at the 
beginning of this section.xv The look-back method was provided by the IRS to ease administrative challenges 
posed by having to calculate the hours of variable hour employees month by month, and by potentially 
having some employees who move in and out of employer coverage from month to month. 

The safe harbor approach should only be used for variable hour employees, and should never be used for 
employees who are reasonably expected to work full-time. For example, an employee who is hired in a 
position where he/she is reasonably expected to work more than 30 hours a week, but who is terminated 
before accumulating enough hours during the measurement period to meet the full-time threshold, is 
nevertheless considered a full-time employee because it was reasonably expected from the start that he/she 
would work full-time. Such employees are not variable hour employees and thus the safe harbor and the 
measurement and stability period calculations do not apply. 

To use the safe harbor, employers must add up the employee’s hours during a three to 12-month 
measurement period, and determine whether the employee worked on average 30 hours per week during that 
measurement period. If an employee worked full-time during the measurement period, she is considered a 
full-time employee during a subsequent stability period. The stability period must last at least as long as the 
measurement period. Coverage must be provided for the whole length of the stability period. See Figure 2. 

Figure 2: Measurement and Stability Periods 

   

The IRS would probably closely scrutinize any employers who attempt to reclassify full-time jobs (i.e., where 
employees work more than 30 hours in a week) as part time by terminating employees during the 
measurement period or capping the number of months in a year that the employees can work.  
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If an employee hired as a variable hour employee is later moved to a different position that is full-time, the 
employee must be offered coverage starting on the day when the new position begins.  

Additional Rules Regarding the Measurement and Stability Periods 

The employer chooses the length of the measurement period and the months when the measurement period 
begins and ends, subject to the limitations explained below. Once the employer makes a choice, he/she must 
keep the same dates and length during subsequent years unless there is a business reason for changing them.  

For administrative ease, an employer is allowed to adjust the starting and ending dates of the measurement 
period to coincide with the beginning or end of a payroll period, so long as the regular payroll period is one 
week, two weeks or semi-monthly in duration.xvi 

The rules for setting up the measurement and stability periods are different for new and ongoing employees, 
as follows: 

For Ongoing Variable Hour Employees 

Measurement and Stability Periods 
For ongoing variable hour employees, the employee's hours of service should be calculated during a standard 
measurement period that can be three to 12 months in length.  

Employees who worked full-time during the measurement period must be covered during a subsequent 
stability period. The stability period for such employees must be: 1) at least six months long and 2) at least as 
long as the measurement period. (Note that, for administrative ease, employers should probably choose a 
measurement period that is at least six months long to match the minimum length of the stability period for 
full-time employees – even though the rules allow for a measurement period as short as three months.)  

Employees who did not work full-time during the measurement period do not have to be covered during the 
subsequent stability period. The stability period for such employees cannot be longer than the measurement 
period. 

Each measurement period overlaps the previous stability period, and there is no gap between the stability 
periods. A worker who continues to work full-time after the initial measurement period will not have any 
gaps in coverage because the stability and measurement periods overlap.   

Optional Administrative Period  
To give employers time to make coverage determinations and process enrollment, an administrative period of 
up to 90 days can be interjected between a measurement period and the associated stability period. See Figure 
3. The administrative period must overlap with the preceding year's stability period, and therefore coverage 
during the administrative period must be offered to employees who worked full-time during the previous 
year's measurement period (even if they did not work full-time during the most recent measurement period).  
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Figure 3: Ongoing Variable Hour Employees: Optional Administrative Periodxvii

 

Each measurement period overlaps with the previous stability and administrative periods. This means that an 
employee who works full-time during the first measurement period and continues to work full-time should be 
offered coverage continuously after the end of the first measurement and associated administrative period 
because the subsequent measurement periods will always overlap with a stability or administrative period. In 
other words, the measurement, administrative and stability periods are designed to overlap so as not to cause 
any coverage gaps for variable hour employees who keep working full-time.  

Transition Relief Rules for 2013 and 2014 
For stability periods that begin in 2014, employers may adopt a preceding transition measurement period that 
is shorter than the standard measurement period used in subsequent years. This provision is intended to 
provide relief for employers who plan to eventually use a 12-month measurement period, but would not have 
enough time to implement it before the employer responsibility provisions go into effect on January 1, 2014. 
The transition measurement period must be no shorter than six months, and must begin no later than July 13, 
2013 and end no earlier than 90 days before the stability period.  

Examples 
The following hypothetical scenarios illustrate how the look-back safe harbor method works:xviii 

 

Safe Harbor Scenario 1:  
Mike is a worker who has provided service to Susie for the past two years. Susie is a participant in the 
My Choices participant direction program and uses ABC Services as an Agency with Choice FMS 
provider. Mike therefore is an ongoing employee for purposes of the ACA. ABC Services chooses to 
use 12-month measurement and stability periods and a 90-day administrative period. See Figure 4. 
ABC Services uses a fiscal year healthcare plan that begins on April 1, 2014. The stability period will 
start on April 1, 2014 and end on March 31, 2015. The administrative period starts on January 1, 2014 
and ends on March 31, 2014. Normally, the measurement period would begin on January 1, 2013 and 
end on December 31, 2014. However, the transition relief rule applies for stability periods that begin in 
2014, which allows ABC Services to make the first measurement period shorter, even though it will use 
12-month measurement periods in subsequent years. To take advantage of the transition relief rule, the 
measurement period must begin no later than July 13, 2013, must be at least six months long, and must 
end no earlier than 90 days before the first day of the plan year in 2014. So for 2013 only, ABC 
Services can use a measurement period lasting between July 1, 2013 and December 31, 2013. It will be 
followed by an administrative period starting January 1, 2014 and ending March 31, 2014 and a stability 
period starting April 1, 2014 and ending March 31, 2015. In 2014 and subsequent years, the 
measurement period will last the full 12-months, beginning on January 1 and ending on December 31. 
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Figure 4: Ongoing Variable Hour Employees: Safe Harbor Scenario 1 

 

 

 

  

 
 

Safe Harbor Scenario 2:  

Same scenario as above, except that ABC Services uses a plan year that begins on January 1. If ABC 
Services chooses a 90-day administrative period, from October 15, 2013 to December 31, 2013, then 
the measurement period will have to begin no later than April 15, 2013 because it cannot be shorter 
than six months. 

Safe Harbor Scenario 3:  

Same scenario as above, except that ABC Services uses a plan year that begins on July 1, 2014. ABC 
Services chooses its administrative period to last from April 15, 2014 to June 30, 2014. ABC Services 
chooses to use the transition relief rule to use a measurement period in 2013 that is shorter than the 
12-month measurement period it plans to use in subsequent years. To meet the requirements of the 
transition relief rule, the measurement period must begin no later than July 13, 2013. Therefore, in this 
case the measurement period will have to be longer than six months. For example, ABC Services could 
choose a 10-month measurement period starting on June 15, 2013 and ending on April 14, 2014. 

Safe Harbor Scenario 4:  
Same scenario as above, except that ABC Services uses a plan year that begins on November 1, 2014. 
ABC Services chooses an administrative period lasting from September 1, 2014 to October 31, 2014, 
and a 12-month measurement period lasting from September 1, 2013 to August 31, 2014. The 
transition relief rules do not apply because ABC Services is using a full 12-month measurement period 
from the start. The rules would only apply if ABC Services wanted to use a shorter measurement 
period as the first measurement period in 2013 or 2014. Therefore, there is no requirement that the 
first measurement period start by July 13, 2013. 
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For New Variable Hour Employees 

Initial Measurement and Stability Periods 
For new variable hour employees, employers should test the employee's hours during an initial measurement 
period that can be three to 12 months in length. If the employee works more than 30 hours per week during 
the initial measurement period, he/she should be covered during an associated initial stability period. 

Initial Stability Period Requirements 
The initial stability period must be the same length as the standard measurement period used for ongoing 
employees.xix  However, the initial measurement period does not have to be the same length as the standard 
measurement period used for ongoing employees. 

If an employee is determined to be full-time during the initial measurement period, then the employee must 
be offered coverage during the associated initial stability period, and this stability period must be a least six 
months long, at least as long as the initial measurement period and the same length as the stability period for 
ongoing employees. 

If an employee is determined not to be full-time during the initial measurement period, then the employee 
may be treated as part-time and does not have to be offered coverage during the associated initial stability 
period. The initial stability period must be 1) no longer than one month plus the initial measurement period 
and 2) must not exceed the remainder of the standard measurement period and associated standard 
administrative period in which the initial measurement period ends. See Figure 5.  
 

Figure 5: New Variable Hour Employees: Initial Stability Period Limitation for Employees Determined as Not 
Full-Time 

 

Initial Administrative Period 
An administrative period of up to 90 days may be inserted between the initial measurement period and the 
initial stability period.xx See Figure 6. The initial measurement period and the administrative period combined 
cannot extend beyond the last day of the first calendar month beginning on or after the first anniversary of 
the employee's start date. This means that even though the initial measurement period can be up to 12 
months long, and the administrative period can be up to 90 days long, an employer cannot choose both a 12-
month initial measurement period and a 90-day administrative period because the limitation on their 
combined length of time would be exceeded.  

Figure 6: New Variable Hour Employees: Initial Administrative Period 
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Standard Measurement Period Still Applies 
The new variable hour employee's hours should also be measured during the standard measurement period 
that is used for all employees, even if initial and standard measurement periods overlap.xxi If the employee 
works full-time during either the initial measurement period or the standard measurement period, he must be 
treated as full-time during the associated stability period. For instance, if the employee works full-time during 
the initial measurement period but not during the standard measurement period, he/she will be treated as 
full-time during the entire length of the initial stability period. If the employee does not work full-time during 
the initial measurement period but works full-time during the standard measurement period, he/she will be 
treated as full-time during the entire length of the standard stability period even if it overlaps with the initial 
stability period.  

  

 

Initial Measurement and Stability Period Scenario 1: 
Eugenia is an employee who started to work for ABC Services on May 10, 2015, providing services for 
Carl.1 Carl is a participant in the My Choices participant direction program and uses ABC Services as 
an Agency with Choice FMS provider. See Figure 7. 

ABC Services chooses to use a 12-month initial measurement period starting on the employee’s start 
date. This means that Eugenia’s initial measurement period will run from May 10, 2015 to May 9, 2016. 
ABC Services chooses an initial administrative period that runs from the end of the initial measurement 
period through the end of the first calendar month beginning on or after the end of the initial 
measurement period. The initial measurement and initial administrative periods combined do not 
extend beyond the last day of the first calendar month, beginning on or after the first anniversary of 
the employee's start date, so they conform to the regulations. In Eugenia’s case, the administrative 
period will run between May 10, 2016 and July 1, 2016. If Eugenia works full-time during the initial 
measurement period, she must be offered coverage during the associated initial stability period which 
will run from July 1, 2016 to June 30, 2017.  

ABC Services must also test Eugenia’s full-time status during the standard measurement period it uses 
for ongoing employees. Let’s suppose that ABC Services uses a 12-month standard measurement 
period starting on October 15 of each year, and a 12-month standard stability period starting on 
January 1 of each year. ABC Services must test Eugenia’s hours during the standard measurement 
period between October 15, 2015 and October 14, 2016 (the first standard measurement period that 
starts after the employee’s start date). If Eugenia works full-time during the standard measurement 
period, she will be treated as a full-time employee during the associated stability period of January 1, 
2017 to December 31, 2017. If Eugenia does not work full-time during the standard measurement 
period, she must still be treated as full-time during the initial stability period that ends on June 30, 2017 
because she worked full-time during the initial measurement period, but she does not have to be 
treated as full-time for the rest of the standard measurement period (from July 1, 2017 to December 
31, 2017). ABC Services continues testing Eugenia’s status for subsequent measurement periods stating 
on October 15 of each year in the same way it tests other ongoing employees, and will offer coverage 
accordingly in each associated stability period.  
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Figure 7: Initial Measurement and Stability Period Scenario 

 

Rehired former employees 
A former employee who is rehired by the same employer may be treated as a new employee only if a certain 
number of weeks have passed since his employment. A former employee may be treated as a new employee if 
either 1) at least 26 consecutive weeks have passed in which the employee had no hours of service for the 
employer, or 2) the period in which the employee had no hours of service is at least 4 weeks long, and is 
longer than the period of continuous service preceding the break in employment.  

A returning employee who cannot be treated as a new employee by the rules above must be considered a 
continuing employee. The employee will resume the full-time status he had before he left. For example, if the 
employee leaves and returns during a stability period during which he was considered full-time, and the 
employee does not meet the rules for being considered a new employee, then the employee will resume full-
time status upon his return and must be offered coverage as of the first day he resumes employment or “as 
soon as administratively practicable.”xxii 

The above rules do not apply to employees out on special unpaid leave, defined as a leave subject to the 
Family Medical Leave Act, military leave or jury duty. (Similar exceptions, which are beyond the scope of this 
issue brief, apply to the employees of educational organizations.) In such cases, for purposes of measuring the 
employee’s hours, employers must exclude the days spent on unpaid leave before averaging the number of 
hours worked to determine the average number of hours worked per day. This means that an employee on 
special unpaid leave will not be considered a new employee solely on account of his leave. Also, for purposes 
of measuring an employee’s hours during the measurement period, the special unpaid leave will not affect the 
average number of hours that the employee worked.  

Coverage Requirements 

Minimum Essential Coverage Requirement 
A plan offers minimum essential coverage if it meets the requirements described in 26 U.S.C. 5000A(f).xxiii 
Currently the definition includes any group health plan except for those offering limited benefits as described 
in section 2791(c)(1) of the Public Health Service Act, or sections 2971(c)(2), (3) or (4) of the Public Health 
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Service Act if the benefits are provided under a separate policy. However, further regulations are expected 
that will more clearly specify what benefits must be provided. 

Some examples of plans offering limited benefits that would not meet the minimum essential coverage 
requirement include plans offering only the following: accident or disability insurance, liability insurance, 
worker’s compensation or similar insurances, credit-only insurance, coverage for on-site medical clinics, 
automobile medical payment insurance, insurance under which benefits for medical care are secondary or 
incidental to other insurance benefits, limited scope dental or vision benefits, benefits for long-term care, 
coverage only for a specified disease or illness, hospital indemnity insurance, or Medicare supplemental 
insurance. 

Affordability Requirement 
The ACA requires that the offered health insurance coverage be affordable.xxiv Coverage is affordable for an 
employee if the employee’s required contribution for the self-only coverage portion of a plan that provides 
minimum value does not exceed 9.5 percent of the employee’s household income. The test does not take into 
account the part of the premium that can be attributed to dependent coverage.  

The employer must give the employee the opportunity to accept or decline the employer-offered coverage at 
least once per plan year.xxv This means that the employer cannot render the employee ineligible for a tax 
subsidy by preventing the employee from declining the employer-offered coverage that is not affordable or 
provides minimum value, and purchasing coverage from the state exchange.xxvi In other words, an employee 
must have the option to not choose the employer’s health coverage. If the employee declines the employer’s 
health coverage, and the coverage offered was not affordable or did not provide minimum value, then the 
employee could qualify for a tax subsidy and the employer would be subject to an associated penalty.  

The IRS recognizes that employers would have no way to determine what the employee’s household income 
would be for the year, and provides three safe harbor calculation methods for employers, outlined below. 
Agency with Choice FMS providers and Public Authorities may find the rate of pay safe harbor method (see 
Method 2 below) to be the most advantageous and easy to apply because it assumes that all full-time hourly 
workers were employed for 130 hours a month even if their actual hours vary from month-to-month.  

Method 1: Form W-2 Safe Harbor 
Coverage will be deemed affordable if the employee’s share of the premium for self-only coverage does not 
exceed 9.5 percent of the employee’s wages from Box 1 of Form W-2, Wage and Tax Statement. Elective 
deferrals and employer contributions to retirement plans are excluded from Form W-2 Box 1 amounts, and 
therefore these sums are not included in the employee’s compensation for purposes of determining 
affordability.  

The safe harbor test is applied at the end of the year on an employee-by-employee basis. If an employee 
works for an employer for less than a full year, the safe harbor amounts are adjusted so that the calculation is 
applied only for the months when the employee was employed by the employer and offered coverage. This is 
done by multiplying the wages for the calendar year by a fraction equal to the months during which the 
employer was employed and offered coverage, and then comparing the adjusted wage with the premium for 
those months.  
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Method 2: Rate of Pay Safe Harbor 
The rate of pay safe harbor method lets employers calculate wages based on the hourly or monthly rate of 
pay. An employer may only use this safe harbor method for employees who did not have their hourly rate 
reduced as an hourly employee, or their monthly rate reduced as a salaried employee.  

For hourly employees, the monthly rate of pay is calculated by multiplying the hourly rate of pay by the full-
time benchmark of 130 hours, regardless of how many hours the employee worked in a particular month. For 
salaried employees, the monthly salary is used. Coverage is affordable if the self-only employee contribution 
for the premium does not exceed 9.5 percent of the monthly rate of pay calculated through the above 
methods. This safe harbor method should be easier to apply than the W-2 method for hourly employees 
whose work schedule varies from month-to-month. 

Method 3: Federal Poverty Line Safe Harbor 
Coverage is deemed affordable if the employee contribution for the self-only premium does not exceed 9.5 
percent of the federal poverty line income for an individual. Employers can use this safe harbor to meet the 
affordability requirement for employees whose income is below the federal poverty line. The reason for this 
safe harbor is that such employees would be eligible for Medicaid and would therefore not be eligible for a 
premium tax credit.  

Minimum Value Requirement 
In addition to the requirements above, coverage must also provide minimum value in order to be deemed 
affordable.xxvii

xxviii

 The minimum value test is complex and takes into account the plan’s features such as 
deductibles and co-payments. In general, a plan provides minimum value if it covers at least 60 percent of a 
typical individual’s health expenses.  The Department of Health and Human Services issued detailed 
regulations on how the minimum value test is applied in practice.   

Non-Discrimination Requirement 
The ACA adds Section 2176 to the Public Health Service Act, which prohibits employer plans that base 
eligibility on the employee’s salary or otherwise have the effect of discriminating in favor of highly paid 
employees. IRS Notice 2011-2 postponed the application of this section until further guidance is issued on 
what kind of coverage offers would violate this provision.xxix  

This provision might impact Agency with Choice providers if they offer health care coverage to their 
permanent staff but do not offer the same coverage to the workers who provide direct care to the 
participants. However, it remains to be seen how the anti-discrimination provision will be applied in practice. 
Providers should watch for further guidance from the IRS on this issue.  

III. Penalties 
The formula for calculating penalties depends on whether the employer does or does not offer coverage to 
full-time employees. See Figure 8. 

Penalties will increase each year with the Consumer Price Index.  

When multiple subsidiaries or other entities are part of the same control group, the penalties are calculated 
separately for each entity.xxx  
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Penalties are Not Tax Deductible 

When trying to decide whether to offer coverage or pay the penalty, employers should keep in mind that 
employer health coverage expenses are usually tax deductible, but penalties are not. Therefore the penalty 
amount for not offering coverage can be equivalent to a much larger tax-deductible expense, depending on 
the employer’s tax rate.  

If No Coverage is Offered 

If an employer does not offer all of its full-time employees and their dependents the opportunity to enroll in 
minimum essential coverage for at least one month, and at least one employee is certified to the employer as 
having enrolled in a health plan for which a tax credit or subsidy applies, then the employer is liable for a 
penalty under Section 4980H(a).xxxi  

The penalty is $166.67 per month (or $2,000 per year) multiplied by a number equal to the number of full-
time employees minus 30.  

Under the proposed IRS regulations, an employer who fails to offer coverage to no more than five percent of 
its full-time employees, or five employees, whichever is greater, will be nevertheless deemed to have offered 
coverage to all its employees and no penalty will apply. This margin of error was added so that employers are 
not penalized for mistakes that only affect a few employees.xxxii  

If Coverage is Offered, but it is not Affordable 

If an employer offers coverage to all full-time employees, but the coverage is not affordable to some of the 
employees and those employees are certified to the employer as being eligible for subsidies, then the penalty 
is $250 per month (or $3,000 per year) for each of those employees. However, the penalty is capped by the 
amount of penalty that would have been assessed if the employer had not offered coverage at all ($2,000 per 
year on the number of full-time employees minus 30). 
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Figure 8: Applicability of Penalties

 

Availability of Insurance 

Finding insurance providers willing to cover home care workers could also be a challenge for agencies that 
have high worker turnover, because the insurance industry generally perceives temporary employees to be 
high-risk. Staffing agencies, for instance, are facing concerns about not being able to find any coverage to 
meet the requirements of the mandate because of their high worker turnaround. Agency with Choice 
providers may face similar obstacles, and should prepare by researching available insurance options and 
contacting insurance providers as soon as possible.   
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Conclusion 
Agency with Choice providers, and possibly also Public Authorities, who have more than 50 employees, 
including those employees who provide service to participants and are co-employed by the agency or Public 
Authority, will most likely be the subject of the employer responsibility mandate of the Patient Protection and 
Affordable Care Act. The recordkeeping and administrative requirements are particularly complex for such 
agencies because workers will often be variable hour employees, for whom additional procedures are required 
so they can be correctly classified as part-time or full-time. Coverage must be provided by the beginning of 
the fiscal plan year in 2014, and agencies that plan to take advantage of the look-back safe harbor for 
classifying variable hour employees may have to start tracking their employees’ hours as early as 2013 to allow 
the first measurement period to complete before coverage has to be offered.  In addition, agencies might 
have difficulty securing insurance coverage for part-time, high-turnaround employees.  For all these reasons, 
it is vital that agencies start preparing as early as possible to meet the requirements of the employer 
responsibility mandate.  

 

Addendum: January 2014 

ERISA 510 and the Affordable Care Act 

As explained in this brief, once the Affordable Care Act employer responsibility mandate goes into effect in 
2015, large employers (with 50 or more full-time equivalent employees) will have to pay a penalty if they do 
not offer health insurance to full-time employees and their dependents. In participant direction, the mandate 
will not apply to participant employers in Fiscal/Employer Agent programs because a single participant 
would be extremely unlikely to be a large employer. However, the mandate will apply to Agency with Choice 
employers with 50 or more full-time equivalent employees.  

The mandate only requires full-time employees (meaning employees who work 30 or more hours per week) 
to be offered health insurance. Some employers are therefore wondering if they may cap employee hours 
below 30 in order to avoid having to offer them health insurance. However, employers who do so may run 
afoul of the Employee Retirement Income Security Act (ERISA).  

ERISA section 510 states that employers cannot discharge, suspend, or discriminate against employees to 
prevent them from obtaining a benefit they would otherwise be entitled to. Capping employee hours at 30 
could violate this ERISA section if done for the sole purpose of not providing health insurance benefits. A 
particularly problematic practice would be to suspend employees or limit their hours towards the end of the 
year in order to keep their average hours just under 30, if the employees averaged over 30 hours for the other 
months of the year. 

An employee whose hours are capped for the purpose of making him ineligible for health benefits could 
bring legal action against the employer for a violation of ERISA section 510. Therefore, employers should 
exercise caution when limiting employee hours to avoid claims that the employer intended to prevent 
employees from receiving health benefits.  

The applicability of ERISA in this context will become clearer once the employer mandate goes into effect. 
We will keep our members updated with new developments in this area.   
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