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Electronic Visit Verification (EVV) Issue Alert 
How the Wrong EVV Approach in Self-Direction Could Incite Fair Labor  

Standards Act (FLSA) Violations Resulting in Penalties for Payers,  
FMS Entities, and/or Participants, & Risk Creating Joint Employment 

October 30, 2020 

How? 
Some payers have elected to enforce electronic visit verification (EVV) implementation in self-direction 
programs by denying reimbursement to Financial Management Service (FMS) entities in the absence of 
a “perfect” EVV record. A perfect EVV record is defined as an EVV record that requires no manual editing 
or post-shift human intervention to be successfully processed and approved for payment. 

A variety of user errors or issues on the part of a software system, employee, or participant could result 
in an imperfect EVV record, such as an employee forgetting to clock in/out, a participant’s mobile 
device for EVV running out of battery, or an employee clocking in/out at the wrong time. In many cases, 
there may be an imperfect EVV record even when an employee fully provided services as directed. 

Risks of FLSA Violations 
Under such a policy, if a worker completes their shift at the direction of their self-direction employer, 
but the EVV record fails to meet payer requirements, that payer will subsequently withhold 
reimbursement for that shift from the FMS entity. If an FMS entity will not be reimbursed for a payment 
to a worker, the FMS entity can rarely pay the worker. However, if a worker completes their shift as 
directed but does not get paid, then the participant, FMS entity, or payer could be liable for a Fair Labor 
Standards Act (FLSA) violation. 

These sorts of FLSA violations can incur treble damages (i.e., up to three times the actual amount of 
unpaid wages) and ongoing penalties. If the behavior to deny payment occurs across all or many 
employees, then those employees could bring a collective action under the FLSA against the payer or 
FMS entity.  

Risks of Payer Joint Employment 
If a payer will not reimburse an FMS entity for an imperfect EVV record when the self-direction 
employee actually worked, then the FMS entity is put in the position to decide whether to pay the 
employee for time worked. Such a scenario could make the payer and/or FMS entity appear like a joint 
employer by effectively making decisions about payment. Joint employment under the FLSA has 
profound implications for a program’s operations, compliance obligations, and overall cost.  
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What Can You Do Instead? 

FMS Entities 
For imperfect EVV records, obtain a record of time worked in a corrected EVV form or in an alternative 
form (ex. paper or electronic timesheet). The employee should be paid upon receipt of an alternative 
record of time worked. EVV errors and issues should be tracked and submitted to the payer. If the 
employee is not following any time tracking rules or not providing an alternative record of time, it may 
be appropriate to withhold payment. 

Payers, including states and Managed Care Organizations (MCOs) 
FMS entities should be reimbursed, and corrected EVV or alternative time tracking records should be 
accepted in place of imperfect EVV records. EVV errors and issues should be tracked. Create a corrective 
action to address the issue(s) resulting in imperfect EVV records. 

As with other self-direction program rules, payers and FMS entities will need to develop a corrective 
action plan for employers or employees who are consistently unable to fulfill EVV record-keeping 
requirements. Examples of possible corrective actions include offering additional EVV training, 
appointing a new representative to fulfill employer duties, or a transition to traditional services. 

Penalty Compliance 
The Centers for Medicare and Medicaid Services (CMS) have shared throughout the past and very 
recently that Federal Medical Assistance Percentages (FMAP) penalties are not assessed at the shift or 
claim level, but rather that CMS will be reviewing penalties at either an authority or waiver level. The 
approach outlined in this document aligns with penalty-review methodologies shared by CMS. 

FLSA Compliance 
The approach outlined in this document supports compliance with the FLSA to minimize FLSA violation 
risk for participants, representatives, FMS entities, and payers. 
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