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BACKGROUND 
 
The Department of Health and Human Services Office of the Assistant Secretary for Planning 
and Evaluation and Centers for Medicare and Medicaid Services and the Administration on 
Aging have been working with an Internal Revenue Service work group for over a decade.  
The workgroup sought to improve and clarify Federal employment tax Revenue Procedures 
for publicly funded participant-directed programs.  In these programs home care service 
recipients serve as the common law employer of workers and designate an agent to manage 
certain payroll and employment tax duties. 
 
On January 13, 2010, the IRS released REG-137036-08, Notice of Proposed Rulemaking, 
which responds to many of the issues that the Federal Agency and IRS internal work group 
sought to resolve.  These proposed rules are immediately effective as written. The IRS is 
accepting comments on the proposed rules through April 13, 2010. 
 
These proposed rules apply to Vendor Fiscal/Employer Agents in participant direction 
programs.  These rules do not impact existing procedures for Government Fiscal/Employer 
Agents. 
 
These proposed rules are not final, but taxpayers can use them until they are finalized.  The 
earliest date by which they could formally apply is January 1, 2011. 
 

PURPOSE OF THIS DOCUMENT 
 

This document has been created by the National Resource Center for Participant-Directed 
Services (NRCPDS) to inform stakeholders about the proposed changes to Section 3504 of 
the Internal Revenue Code. In addition to providing an overview of the major changes 
proposed, this document provides information on how to submit comments as well as 
provides information on key terms used within the proposed rules. If you have any questions 
about this document, the proposed rules, or the submission process, please do not hesitate to 
contact Elizabeth Maguire at Elizabeth.Maguire.1@bc.edu. Also, if you are interested in 
providing comments in collaboration with the NRCPDS, please contact Elizabeth Maguire at 
Elizabeth.Maguire.1@bc.edu no later than March 31, 2010. 
 

SUBMISSION OF PUBLIC COMMENTS 
 

Submission of comments to IRS is required no later than April 13, 2010. If you wish to 
submit comments separately from the NRCPDS you may submit comments by mail, in 
person, or electronically. 
 
If you wish to send comments by mail, please send them to:  

CC:PA:LPD:PR (REG-137036-08), room 5203 
Internal Revenue Service, POB 7604 
Ben Franklin Station, Washington DC, 20044 
 

If you wish to hand deliver your comments, you may do so Monday through Friday, between 
the hours of 8 a.m. and 4 p.m. Comments must be provided to:  
   



CC:PA:LPD:PR (REG-137036-08), Courier’s Desk 
Internal Revenue Service 
1111 Constitution Avenue 
NW, Washington, DC 

 
If you would like to submit comments electronically, please visit: 

Federal eRulemaking Portal at www.regulations.gov 
(Indicate IRS and REG-137036-08.) 

 
Status: These regulations are not yet final, but taxpayers can use them until they are 
finalized.  The earliest date by which they could formally apply is January 1, 2011. 
 

IMPORTANT ACRONYMS AND KEY TERMS 
 

The following is a list of acronyms and key terms used throughout the proposed rules: 
 
FICA: Acronym for Federal Insurance Contributions Act.  Refers to Social Security and 
Medicare Taxes. 
 
FUTA: Acronym for Federal Unemployment Tax Act.  Refers to the Federal Unemployment 
Tax paid by employers. 
 
FIT: Federal Income Tax. 
 
Home Care Service Recipient: Term the IRS ascribes to participants or consumers enrolled 
in a publicly funded program wherein the participant/consumer is the common law employer 
of his/her workers (i.e. consumer-directed services with employer authority).  This term also 
applies to individuals appointed by the participant to serve as the common law employer in 
the participant’s place (e.g. a representative). 
 
Home Care Services: These regulations propose to define home care services to include 
health care and personal attendant care services rendered to a home care service recipient in 
his home or local community. Services provided outside the home care service recipient’s 
private home may qualify as home care services for purposes of these regulations even if the 
services do not qualify as domestic service in a private home of the employer. 

 
SUMMARY OF PROPOSED REGULATIONS 

 
The following is a summary of the proposed key changes to Section 3504 of the Internal 
Revenue Code, 26 CFR Part 31 [REG-137036-08]: 
 
Vendor Fiscal/Employer Agents that serve Home Care Service Recipients are directed 
to file and pay FUTA tax in the aggregate for all Home Care Service Recipients 
represented by the agent.   
Proposed rules will change existing regulations under Section 3504 of the Internal Revenue 
Code to allow agents designated by home care service recipient employers to provide 
comprehensive employer agent services. Previously, agents appointed by a home care service 

http://www.regulations.gov/


recipient were NOT authorized to file and deposit FUTA on behalf of employers under 
Section 3504 and therefore could not file and deposit FUTA on their behalf in the aggregate 
(as such agents file and deposit FICA and FIT).   
 
Agents and employers need not take any new or additional action to utilize these 
FUTA provisions. 
If an agent is authorized under Section 3504 of the Internal Revenue Code for a home care 
service recipient employer for FICA and FIT (i.e. by submitting IRS Form 2678, Employer 
Appointment of Agent, and receiving authorization from the IRS), then the agent is automatically 
also authorized to file and remit FUTA on behalf of the home care service recipients, and in 
aggregate using a single, annual return per these proposed rules. Agents will file a single IRS 
Form 940, Employer’s Annual Federal Unemployment Tax Return with aggregate information for all 
home care service recipient employers they represent.  Agents will make aggregate deposits of 
FUTA per the agent’s required deposit frequency. 
 
To utilize FUTA provisions in these proposed rules for new Home Care Service Recipients, 
agents and participant employers must execute an IRS Form 2678, Employer Appointment of 
Agent, submit the form to the IRS and receive authorization from the IRS. 
 
Only authorized agents for Home Care Service Recipients can file and deposit FUTA 
in the aggregate per these rules. 
Agents can only file and deposit FUTA tax in the aggregate if the agent serves Home Care 
Service Recipient employers. In other words, agents that serve populations other than 
participant-directing employers enrolled in public programs cannot utilize these rules to act as 
an agent to file and deposit FUTA in the aggregate.   
 
For the purposes of these rules, IRS recognizes home and community based services 
in addition to “domestic services”. 
These rules recognize that home care service recipient employers also receive services that are 
not defined as “domestic services” (i.e., services are rendered to the recipient outside the 
home or in the recipient’s community). These rules apply to wages paid for such services even 
if they are not also defined as domestic services. 
 
Home care service recipients are defined as individuals who are enrolled in a public 
program and use at least some public funds to pay wages for services to support the 
individuals’ independence. 
The proposed rules define “home care service recipient” as an individual who is an enrolled in 
a program administered by a Federal, State or Local government entity that provides 
government funds to pay, in whole or in part, for the provision of home care services.  
 
Agents can file and deposit FUTA in the aggregate for home care service recipient 
employers who supplement their services with private funds, provided the employer is 
enrolled in a public program at some point during the year. 
Agents can file and deposit FUTA per these proposed rules on behalf of home care service 
recipient employers who pay some wages using private funds for any calendar year in which 
the participant is also enrolled in a public program.  These proposed rules cannot be used by 
agents who serve employers who privately fund their services in full. 
 
 



NOTABLE ITEMS NOT CHANGED BY THESE PROPOSED RULES 
 

It is important to note that there are a few areas of the existing rules that have not changed. 
These include: 
 
The employer agent and employer are still jointly liable for all employment tax 
liabilities and subject to provisions of law, including penalties for noncompliance. 
 
The state unemployment contribution FUTA credit still applies, allowing an agent to 
pay FUTA at a rate less than 6.2%. 
The home care service recipient and agent can apply state unemployment contributions 
against the FUTA tax even if the state unemployment tax is paid using the employer’s 
individual state unemployment account.  
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